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these are the most important sentences that you're going to be
hearing in this entire trial, I fear that they will try to
parse Your Honor's words to see if Your Honor is trying to
suggest something other than otherwise suggested in the
instruction. Given that there's more evidence, I ask that
Your Honor consider in the charge you are considering, a
couple of weeks ago were thinking out loud --

THE COURT: Espec1a11y when I think out loud.

MR. BERKE: Not at all, but Your Honor was
considering saying there was no basis to this. We would ask
Your Honor to say that to the jury.

THE COURT: I can't. I can't. I've gone as close
to saying that. I can't say there was no basis to it.
Neither one of us knows whether there was any basis to it.

MR. BERKE: Your Honor, the --

THE‘COURT: I'd 1ike to.

MR. BERKE: I understand.

THE COURT: I don't think it is appropriate to
mislead them,

MR, BERKE: Your Honor, would you consider saying
there were never any charges filed?

THE COURT: 1I've said that.

MR. BERKE: Well, I wanted to make clear not just in
this case so they're not wondering whether there's charges in

any other case.

HOLLY DRISCOLL, CSR
OFFICIAL COURT REPORTER
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MR. BREEN: I don't know whether that would be
relevant.

THE COURT: Hold on a second.

(Pause.)

THE COURT: Okay.

- MR. BERKE: Your Honor, one of the things you were
considering saying is that a 1ot of these investigations went
no where aﬁd this is one of them.

MR. LEViNE: We would beg to differ that it didn't
go anywhere.

- THE COURT: I don't expect you to be satisfied with
this but I've gone as far as I can possibly go to take all the
controversy -- I, frankly, and this is all self-serving, I
don't have a record to protect, but I don't think it is going
to be as big a deal as you fear that it may be and I assume
that you genuinely feel that way.

One of the reasons why I decided to do it this way,
actually let some statement come in rather than begin the
morning, for example, with I anticipate later today you will
hear, because I didn't want to give it any prominence, I
wanted to make it an almost off the cuff, casual- instruction
and to try to signal to them in the way I handle it as much as
what I say that this is not a big deal, do it in a manner that
is consistent with the evidence that I believe I'm going to

Tet in and no more in the hopes that we leave it at that.

HOLLY DRISCOLL, CSR
OFFICIAL COURT REPORTER
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I think I can give you this, no charges in this case
or any other.

MR. LEVINE: The one concern that I have, Judge, is
that if you start down that road, the question that may be on
the jurors' minds is whether or not the government somehow in
initiating thislinvestigation on the subject was not behaving
in good faith.

THE COURT: Oh, well, then my job is easy if that
becomes the tact that the defense takes. In terms of the
9/11?

MR. LEVINE: Yes, sir.

THE COURT: That's why I said what I said when I
first came out.

MR. LEVINE: Because I think it might be proper to
say that even if you're going to say there were never any
charges brought, to say the governmént had a good and proper
reason. to commence the investigation.

THE COURT: I'm not going to do that, as Tong as
there's no insinuation thatvyou didn't and these Tawyers are
savvy enough not to go down that road.

MR. GERZOG: Your Hecnor, I'mbgoing to ask you to
keep that language that you had. The government's concern --
this language here, the government's concern that the
investigation isn't over or anything like that, this jury

doesn't have anything to do with that and your statement to

HOLLY DRISCOLL, CSR
OFFICIAL COURT REPORTER
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THE COURT: To a certain extent, the level of

information shared between the two speaks to that
relationship.

MR. BERKE:
THE COURT:

Yes.

Nevertheless, other than allowing
the government. to elicit from Mr. Cleveland Mr. Royer
shared specific details about it without identifying it,
1'm not going to allow any more at this point.

The other issue of interest is, of course, the
ultimate issue and who, if anyone, shared information with
Mr. Elgindy that may have motivated some of his actions
thereafter.

MR. BERKE: Right.

THE COURT: This does not really speak to the

question of whether or not Royer tells Cleveland that he
- told Elgindy a 1ittle bit about it.

MR. LEVINE: Your Honor, the point you were
'aking before that last point was that there was not going
(o be a cha11enge by the defense to the nature bf the
vestigation, or that it wasn't, in fact, a good faith
vestigation, that it wasn't just some whim, I think as,

court said.

THE COURT:
MR. LEVINE:

Sure.

I don't know that we had a response

and I think it's a very important point.

y fmportant point. |

b
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THE COURT: We'll get a response to it.

They are not going to -- let's just get a
response to it.

MR. BERKE: Judge, two things.

We are not challenging that Agent Royer made
disclosures to Cleveland on the first point.

On this issue, we are not -- it Was what it was.
We are not attacking the basis because we obvious1y
recognize your Honor's ruiing. '

We don't intend to do that.

THE COURT: That would be a total disaster
because if that were the case, that would open the door as
wide as one could open 1i.

MR. BERKE: I understand it, your Honor. A1l
right, your Honor.

Could I just read one issue which we may be at
sidebar. I was just handed this by exhibits of 302s, and
I know this issue's wide open for Tlater.

But the only thing I wanted to say is in my
qUestioning about prior consistent statements, I tried to
be careful in asking about whether he said.ce;tain things
or didn't say certain things about events.

I never made a broad brush question about 1it,
you never raised these issues. I was always very specific

about the subject matter, which I believe is the way to do

Paul J. Lombardi. RMR, CRR
Official US District Court Reporter
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1 it.

And I believe that it does not open the door to

bringing in the whole 302s or the other statements because
I have never challenged that he hés made these statements
beforé.

THE COURT: No question about it. |

MR. BERKE: I say that because I don't know what
use it's going to be put in and I don't want to burden the
record.

MR. BREEN: I intend to ask him when he read the
chat logs and create the foundation.

And then we intend to call an FBI to testify
about the specific --

THE COURT: I think Mr. Berke is taiking about

something else.

MR. BREEN: Oh.

THE COURT: If there is a prior consistent
tatement in the 302 that you want to bring out because
been an insinuation, the whole thing dogsn't
come in just because of one stateﬁent.

Right?

MR. BERKE: Right, Judge.

THE COURT: Let's go. .

MR. BERKE: Judge, can we treat the last sidebar

€ have been treating all the sidebars on this subject?
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(side bar.).

THE COURT: What are you going to bring out? How

far are you going with this?

MR. BREEN: Very Tlittle; just that the report was
'made, three managed accounts for the children, he offered to
terminate it or asked them to terminate it. That's all I
intend.

MR. BERKE: I have to object what Mr. Breen is
'doing. It indirectly gets in complications the fact

Ms. Liviakis and three individuals have firsthand knowledge
of terrorism. I don't believe it's necessary. The only
;thing'théy need to show is_names are in the files as part of
this investigation. Their access, this goes far beyond, does
in fact as we're concerned tar Mr. Elgindy with allegations
‘unproven and hearsay even with your Honor's instructions. I
‘object to this, say without using the reports, Mr. Breen is
iéetting some information in in the way he's not asking |
;uestions, not necessary, terribly prejudicial.

THE COURT: What do you want me to do, turn this
Tnto a tiddly-winks trial? I'm trying to put as much
:OSmetics as I possibly can. Give the government a fair shot
t it. I don't know that you have to get into that specific
eport, that concerns an individual who provided information
bout possibly terrorism. |

MR. BREEN: There's already specific testimony by

55, OCR, CSR, CM, CRR
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:Derrick Cleveland, trading that came from a broker, one of
those critical facts we need to prove, to 1link it to the
testimony.

THE COURT: Wwhat exactly did he say?

MR. BREEN: Mr. Cleveland knew one of the people
who reported Mr. Elgindy, potential terrorism, Mr. Elgindy's
|broker and that the investigation regarded mr. E1g{ndy's
attempts to liquidate his children's accounts. That's what
JI'm going to get into. To the best 6f my memory that was his
testimony.

MR. LEVINE: 'In addition, which put in the
facsimile document from the search that showed the facts,
didn't say which brokerage, but liquidated my kids' accounts,
it in fact corroborated.

MR. BERKE: Mr. Ross is not here for
|cross-examination on a'coTWateraW matter. We don't dispute
that Mr. Royer accesses these files, that Mr. Royer
|provided -- |

THE COURT: 1 agree. It's concerning activity of
Mr. Elgindy, liguidation of the account, that's it.

MR. BREEN: Respectfully, this 1is one of the few
specific points Mr. Cleveland testified about. There can't
be additional harm to the jury for us to show that
information did in fact --

THE COURT: You're testing my recollection, to be

L

55, OCR, CSR, CM, CRR
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absolutely honest with you.

MR. BREEN: One of them was the fact of trying to
Tiquidate. Wwhat you told us not to do, Mr. Ross' report
Mr. Elgindy feared the market would plummet. we don't have
any intention of bringing that out. This is one of those
critical facts that goes to the very nature of the
information that was provided.

The defense might say they're not contesting it was
communicated but they are, something that relates so
incredibly close tc the testimony. There can't be additional
harm. It's already been brought up once through
Mr. Cleveland's testimony, yesterday in actual physical
document.
| MR. BERKE: It's extraordinarily prejudicial to
bring out the hearsay. The broker himself raises concerns of
lTaw enforcement. Not probative at all. A]though Mr. Breen
keeps saying it, in fact neither myself nor Mr. Gerzog 1is
disputing this information was contained from Royer to
Cleveland.

MR. GERZOG: That's the point I was going to add.
They're saying they needed to corroborate Mr. Cleveland on
the point that Mr. Royer gave it to Cleveland. They don't
because we knowledge what they don't have any evidence of is
who gave it to Mr. Elgindy and this doesn't help them in that

regard.

S5, OCR, CSR, M, CRR
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THE COURT: I don't like this part coming in.
Bring out the fact it's a report of an interview concerning
some financial activities of Mr. E]gindy, possibTle terrorism,
Teave the broker out.

MR. LEVINE: Of what was started yesterday -- your
Honor, they're going to argue whatever the information was
found in the computers was not so terrible or so concerning
Mr. Elgindy decided not to run.

THE COURT: That's why I'm allowing it to go this
far.

MR. LEVINE: The key pointed, the essence of this,
really stripped down, the broker séid Mr. Elgindy tried to
Tiquidate the accounts on 9-10. That corroborates
Cleveland's specific statement --

THE COURT: Hearsay.

MR. LEVINE: Mr. Royer told it to Cleveland,
corroborating Cleveland's statement he heard it.

THE COURT: Doing it with hearsay.

MR. LEVINE: Goes to the transfer of the
information. without that, the jury doesn't have the story.

THE COURT: I'm allowing you to bring'out this s
report of an interview by the FBI of an individual who gave
certain information regarding Mr, Elgindy's accounts and his
possible involvement on the terror activities.

MR. LEVINE: His attempt to trade on 9-107

55, OCR, CSR, M, CRR
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THE COURT: No. You can't make this benign. If
they want to argue Mr. Royer was a misguided FBI agent
shackled by bureaucracy, they'll have to confront this.
That's all you need. |

(Open court.)

(Continued on next page.)
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