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. .. joinder of counts allows evidence of other cnmes to be introduced in trial of charges with
respect to which the evidence would otherwise be inadmissible™ because “joinder of counts tends
to prejudice juror’s perceptions of the defendant and the strength of the evidence” (internal
citations omitted)); United States v. Desantis, 802 F. Supp. 794, 802-03 (E.D.N.Y. 1992)
(severance of count charging defendant with being a felon in possession of a firearm granted to

avoid prejudicial effect of prior crimes evidence).

IV.  The Government’s Recitation of Highly Inflammatory Hearsay and
Unreliable Accusations That It Does Not Intend To Offer, Together
With Its Threats That Certain Defenses Might Open the Door to the
Admission of Such Obviously Irrelevant and Prejudicial Information,
Is Objectionable

Although it claims it does “not at this time intend to offer” them, the government
includes in its papers numerous hearsay claims attributing comments to Mr. Elgindy purportedly
showing support for, or sympathy with, some of the most dastardly terrorists and dictators of
recent history (see Gov’t Mem. at 15, 21), as well as allusions to additional “deeply provocative
statements” allegedly made by Mr. Elgindy that “the defense has notice of” (Gov’t Mem. at 28

n.9). ' As indicated above, we are troubled by the inclusion of these obviously irrelevant and

H In addition, the government also includes for uncertain reasons other easily rebuttable

terrorism-related allegations that it claims it will not be seeking to introduce (at least at this
time), and that are unrelated to the obstruction counts. For example, the government asserts that
a few days before the September 11, 2001 attacks, Mr. Elgindy discussed with Royer his
prediction that a “major event . . . related to a terrorist group” would occur. This assertion is
based on a statement by FBI Supervisory Agent Greg Calles, who claims that Royer reported this
discussion to him shortly after September 11th. (Gov’t Mem. at 16-17.) The government does
not attach any reports or other documents reflecting Calles’ statement.

In fact, there is substantial evidence that what actually happened is quite different. As the
government notes at page 17, footnote 7 of its brief, Royer told FBI Special Agent Ray Gonzalez
during his exit interview in December 2001 that Elgindy had called him on September 11 or 12,
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extremely inflammatory accusations, as well as by the government’s explicit threats that certain
lines of defense could open the door to the introduction of such unreliable hearsay evidence.
(Gov’t Mem. at 35-36.) We wonder, for example, what defense argument the govemnment has in
mind that could open the door to a hearsay account from an admittedly estranged business |
associate of Mr. Elgindy claiming that Mr. Elgindy made anti-Semitic and threatening comments
about the Chairman of the Federal Reserve. If the answer is, as we believe it must be, that no
argument realistically would ever open the door to the introduction of such “evidence,” it raises
the question of what purpose is served by the government attempting or threatening to make such

allegations a part of this case.

2001 to tell him to investigate certain pre-attack trading. Royer reported the leads provided to
him by Elgindy to his superiors at the FBI and to other government agencies. (A Confidential
0132a-0132b.) Moreover, contemporaneous emails in the government’s possession reflect Mr.
Elgindy’s attempt to aid the FBI in investigating the attacks after September 11, which further
supports Mr. Royer’s version that Mr. Elgindy sought to assist the government following the
attacks of September 11 in locating suspicious trading or internet entries that occurred prior to
the terrorist attacks. (See ELG 248792; ELG 248793-94; ELG 214758-59; ELG 214760-63,
together attached hereto as Exhibit 1.) For example, in a September 12, 2001 email to Royer,
Elgindy explains that he found a suspicious thread on Google that Royer might want to
investigate (ELG 248792), and Royer replies that he appreciates Elgindy’s help and that the SEC
and FBI Ops Command were interested in his leads (ELG 248793-94). In addition, Elgindy
posted the following on Insidetruth.com:

“In . . . keeping with our Commitment to aiding the FBI and the SEC, we have uncovered
many Internet posts and messages that may have relevance on this tragedy and the
capture of the responsible parties behind it.

Insidetruth.com received the following response from the FBI, 6:00pm 9-12-01 ‘Thank
you for the fax regarding the [REDACTED)] postings and the other emails. We really
appreciate any and all efforts on your behalf.

John Caruthers San Diego FBL”

(ELG 214758-59.)
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Conclusion

For all of the reasons stated above, we respectfully urge the Court to exclude the
government’s proposed evidence that the FBI was investigating Mr. Elgindy for possible ties to
terrorism and the events of September 11", or, in the alternative, to sever the obstruction of
justice charges as to which such evidence may be allowed.
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