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obstructed justice. If the government is allowed to introduce such evidence to prove this theory, 

the defense would be entitled and obligated to show that the terrorism-related allegations were 

untrue and without reliable foundation and that Mr. Eigindy, even ifhe had been informed of the 

investigation, would have known that the allegations being investigated were meritless. By so 

refuting the accusations, Mr. Elgindy would be undercutting any alleged link between his 

claimed knowledge of the details of the investigation and his allegedly "beginning to prepare to 

flee," and thus would be rebutting the government's so-called proofon the obstruction ofjustice 

charges. 

Thus, there would have to be a trial-within-the-trial about why Mr. Elgindy 

attempted to sell the equity positions in his children's trust accounts on September 10, 2ool. 

There would be a trial-within-the-trial about whether Mr. Eigindy's Lebanon-related activities 

were in preparation for flight, and thereby evidenced an awareness of the govenunent's 

investigation, or instead related to, as Mr. Eigindy has maintained, a perfectly proper purchase of 

vacation property for his family along the "Riviera of the Middle East." (See infra, at 14-15.) 

There would be witnesses and documents to rebut false claims and innuendo that certain phone 

calls to Germany might be terrorism-related; that Mr. Elgindy made contributions to one or more 

organizations with links to terrorism; as well as all the other allegations contained in the 

government's submission. 

Under Rule 403, the Court has the power to avoid this juror confusion and these 

trials within the main trial by excluding the proposed evidence, and we urge Your Honor to do so 

here. See Manko v. United States, No. 98-2639(L), 2003 WL 1973404, at *2 (2d Cir. Apr. 28, 

2003) (upholding exclusion of evidence because if admitted, ''the trial would have been diverted 

from the central issue of guilt or innocence to a complicated inquiry ... [that] would have 
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yielded little probative value, ... would have confused and misled the jury ... [and] would have 

wasted time"); cf United States Football League v. National Football League, 842 F.2d 1335, 

1373 (2d Cir. 1998) (not error to exclude evidence that would have led to "mini-trial"). 

C.	 The Details of the Government's Terrorism-Related 
Investigation of Mr. Elgindy Are at Best Minimally Probative 
oftbe Otberwise Extremely Weak Obstruction of Justice 
Charges Against Mr. Elgind~' 

Rule 403 of course also requires this Court to consider the probative value of the 

government's proposed evidence and to weigh that probative value against the countervailing 

dangers of unfair prejudice. Here, as we now explain, the government's proof that Mr. Elgindy 

obstructed justice is extremely thin, highly debatable and speculative. In addition, at most. the 

introduction of the terrorism-related details of the FBI's initial investigative focus might provide 

a dubious link in the already weak chain of inferences that apparently constitutes the entirety of 

the government's obstruction case against Mr. Elgindy. The government's proposed evidence is 

therefore of minimal probative value, and simply cannot outweigh the grave prejudicial impact 

that its introduction would almost surely provoke. 

The government claims that "[t]he essence of the obstruction charges is th[e] very 

access to and sharing ofthe details of the Investigation." (Gov't Mem. at 30.) In this regard, the 

government apparently will offer evidence that former FBI agents Royer and Wingate accessed 

FBI reports concerning the investigation ofMr. Elgindy. Cooperating witness Derrick Cleveland 

apparently will testify that Royer shared with him much of that information (or at least. as just 

discussed, a distorted and exaggerated version of that information). 

More significantly for Mr. Elgindy, however, is the fact that the government 

apparently will not be able to offer any direct or persuasive evidence that such infonnation was 
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ever shared with Elgindy. In fact, as the government concedes at page 25 of its Memorandum, 

"Cleveland did not hear Royer communicate any of the" allegedly improperly accessed 

infOlmation "to Elgindy." 

In the absence of any such direct evidence to prove "the essence of the obstruction 

charges" (Gov't Mem. at 30) as to Mr. Elgindy - i.e., the absence of direct proof that he was 

actually told any details about the specific focus of the FBI's investigation - the government 

apparently will attempt to prove these charges against him by relying on two highly 

circumstantial and questionable series of inferences. 

The first set of inferences the government proposes to present to the jury rests on 

the claim that, after he allegedly learned about the FBI's investigation, Mr. Elgindy "began 

preparations to flee to Lebanon." (Gov't Mem. at 32.) But as Your Honor knows, having sat 

through days of hearings on this very issue in connection with Mr. Elgindy's detention hearing, 

the government's alleged proof of "preparation for flight" is weak (see, e.g., Aug. 29, 2002 Tr. at 

17, attached hereto as Exhibit D (where the Court comments that Mr. Elgindy's alleged failure to 

notify his Probation Officer in advance of his Lebanon travel plans could be explained by "any 

number of motivations"», and there is substantial evidence to the contrary. 6 More importantly, 

Mr. Elgindy did not flee, despite ample opportunity to do so. Accordingly, because even 

evidence ofactual flight is traditionally viewed as having only marginal or debatable probative 

() Among other things, Mr. Elgindy was openly discussing his stay in Lebanon over the 
internet while he was still there, and had taken numerous steps and actions at home at around that 
time that were flatly inconsistent with any plans to flee. (See. e.g., Aug. 22, 2002 Tr. at 102 
(testimony ofAlan Schwartz regarding Mr. Elgindy's internet chats from Lebanon); Def. Ex. B, 
Detention Hearing. Aug. 22,2002 (chat log excerpts from Anthony Elgindy's trip to the Middle 
East. November 7 through 20, 2001); Der. Ex. C, Detention Hearing, Aug. 22,2002 
(communications sent by Elgindy from Lebanon); Letter to Judge Dearie from Gerald Lefcourt, 
July 18,2002, at 2 (discussing Mr. Elgindy's payment ofmore than $300,000 in state and federal 
taxes shortly before his arrest), attached hereto as Exhibits E-H.) 
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value on the ultimate issue ofguilt or innocence, see Uniled Slates v. Amuso, 2 I F.3d 1251, 1258 

(2d Cir. 1994) ("[T]rialjudges should be aware of the limitations offlight as circumstantial 

evidence of guilt ...."); United States v. Myers, 550 F.2d 1036, 1050 (5th Cir. 1977) ("'[I]t is 

widely acknowledged that evidence of flight or related conduct is 'only marginally probative as 

to the ultimate issue of guilt or innocence."') (citation omitted); United States v. Jackson, 405 F. 

Supp. 938,944 (E.n.N.Y. 1975) ("Because a person may leave a jurisdiction for any number of 

innocent reasons, courts are often reluctant to admit evidence of flight."), evidence ofmere 

preparation for flight, where no flight has taken place, is of minimal (if any) value in showing 

that Mr. Elgindy must have been aware that he was the subject of an on-going investigation.7 

Even if the alleged evidence ofpreparation for flight were somehow found to be 

probative ofMr. Elgindy's alleged awareness that he was being investigated, evidence of the 

precise details of what he was being investigated for would add little if anything to the inference 

the government wants to ask the jury to draw. If the government thinks it can prove a cause and 

effect relationship between the accesses by agents Royer and Wingate and Mr. Elgindy's alleged 

Having now been expressly advised that, in order to show so-called consciousness of 
guilt, the government intends to seek to offer evidence of Mr. Elgindy's alleged preparation for 
flight both before his arrest in May 2002 and in connection with his recent arrest earlier this year 
(see Gov't Mem. at 27 n.8), we intend to move promptly to preclude all such evidence. See 
United States v. Sanchez, 790 F.2d 245, 252 (2d Cir. 1986) (error to give flight instruction where 
evidence failed to support inference that defendant had become a fugitive or demonstrated intent 
to flee); Myers, 550 F.2d at 1050 (because ofthe "inherent unreliability of evidence of flight, and 
the danger of prejudice its use may entail," flight instruction improper where evidence 
insufficient to support all four necessary inferences: "(1) from the defendant's behavior to flight; 
(2) from flight to consciousness of guilt; (3) from consciousness of guilt to consciousness of guilt 
concerning the crime charged; and (4) from consciousness of guilt concerning the crime charged 
to actual guilt of the crime charged"); see also Wong Sun v. United States, 371 U.S. 471, 483 
n.IO (1963) ("[The Supreme Court has] consistently doubted the probative value in criminal 
trials ofevidence that the accused fled the scene of an actual or supposed crime."). 
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preparations to flee, it should be sufficient for the government to show that he was the subject of 

an FBI investigation. The fact that it was not just a securities fraud investigation but also a 

terrorism-related investigation adds little if anything to the government's theory; and, as outlined 

above, would cause severe and incurable prejudice to Mr. Elgindy. 

Additionally, even if the government were able to persuade the jury that Mr. 

Elgindy had been made aware of the fact that he was being investigated by the FBI, it simply 

does not follow that he is guilty of obstructing or conspiring to obstruct that investigation. To 

prove the obstruction charge, the government must prove that Mr. Elgindy participated in 

"conduct that is directed at the court or grand jury and that, in the defendant's mind, has the 

'natural and probable effect' of obstructing or interfering with that entity." United States v. 

Schwarz. 283 F.3d 76, 109 (2d Cir. 2002) (quoting United States v. Aguilar, 515 U.S. 593, 599 

(1995». We are aware of no authority holding or even suggesting that the mere receipt of 

infonnation concerning a confidential government investigation constitutes obstruction of 

justice. Instead, there must be some "action taken by the accused to influence judicial or grand 

jury proceedings," Aguilar, 515 U.S. at 599, and even "proof that a defendant knew ofa pending 

jUdicial or grand jury proceeding and intended to obstruct it is not sufficient to sustain a 

conviction under" 18 U.S.C. § 1503. United States v. Triumph Capital Group. Inc.• 260 F. Supp. 

2d 470,474 (D. Conn. 2003) (describing holding ofAguilar). 

This brings us to the government's second piece of so-called "proof' as to Mr. 

Elgindy's alleged obstruction ofjustice - the claim that during his lengthy post-arrest interview, 

Mr. Elgindy volunteered that he does not give money to "middle eastern charities." (Gov't 

Mem. at 33.) From this fact, the government apparently would ask the jury to conclude that Mr. 

Elgindy must have been told the details of the investigation, including that there were allegations 
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of donations to Middle Eastern terrorism-related charities, and that, as above, his receipt ofsuch 

information makes him guilty ofobstructing justice. 

Leaving aside the question of whether Mr. Elgindy's statement that he did not 

donate to Middle Eastern charities was in fact spontaneous in the way the government claims, 

and whether Mr. Elgindy may have had perfectly legitimate and independent reasons to think the 

government may have been looking into such an allegation (two points that we would address if 

this issue were to become part of the trial), the simple fact remains that the only even arguably 

relevant detail about the initial focus of the government's investigation would be that it 

encompassed possible donations to Middle Eastern charities.8 Other details that the government 

seeks to offer into evidence - such as why Mr. Elgindy liquidated his children's accounts on 

September 10th, or whether his brother was warned to leave the Pentagon on September II th, or 

even whether the charities being looked at had ties to terrorist organizations - still would be 

completely beside the point. 

But even if the Court were to limit the government to proving the bare fact that 

the FBI was investigating Mr. Eigindy's alleged donations to Middle Eastern charities, that fact 

alone still would be extremely and unfairly prejudicial. The jury would then know only that the 

defendant, a person of obvious Middle Eastern ancestry, was being investigated in late 2001 and 

early 2002 in relation to donations to Middle Eastern charities. These circumstances make it 

almost certain that some, if not all, of the jurors will infer that the investigation was terrorism-

related, notwithstanding the fact that we now know that the donation in question was made to a 

Even then, at best the government might persuz.de the jury that Mr. EJgindy was provided 
with such information, which is a far cry from the proofof affirmative conduct to obstruct justice 
that the government will have to offer to carry its burden on the obstruction charges, as noted 
above. 
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U.S. government funded organization that supports children in developing nations. We submit 

that the fundamental unfairness of such a procedure is self-evident, and still would weigh heavily 

against introduction of any such suggestive and ambiguous evidence. 

In sum, the government's proof ofobstruction ofjustice as to Mr. Elgindy is 

extremely weak at best. Parading before the jury the terrorism-related details of the investigation 

Mr. Elgindy is alleged to have obstructed is unnecessary and will add little to the dubious chain 

of inferences on which the government apparently rests these charges. And surely the weakness 

of the government's obstruction proof in general should not allow it to bootstrap into the trial 

otherwise unfairly prejudicial evidence. 

II.	 The False and Malicious Allegations Concerning Links to Terrorism 
Should Be Excluded Because Their Admission Would Violate the Ban 
on Hearsay as Well as Mr. Elgindy's Right To Confront and Cross­
Examine His Accusers 

An additional reason for excluding the government's proposed terrorism-related 

evidence is that if admitted, Mr. Elgindy will not have a fair opportunity to confront and 

challenge either the individuals who made the many false and malicious accusations against him 

or the nefarious but mistaken spin that the government chooses to put on certain of his actions. 

While on the surface the government's position is that it is not proposing to offer the terrorism-

related allegations for their truth, close analysis of the government's theory of obstruction shows 

that the truth - or, more precisely, the falsity - of the allegations very much does matter. As just 

noted, to prove its obstruction ofjustice charges the government proposes to ask the jury to find 

a cause and effect relationship between Mr. Elgindy allegedly being told about the initial 

terrorism focus of the FBI's investigation and his alleged preparations to flee to Lebanon. As a 

matter of simple common sense the strength (or weakness) of that proposed inference depends on 
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the truth (or more accurately the falsity) of those allegations. This is the reason, as we noted 

above, we would need to, and would be entitled to, rebut the allegations. And it is also the 

reason that the introduction of these allegations would run directly afoul of the bar against 

hearsay embodied in Fed. R. Evid. 801 and 802, and, to the extent the accusations were made in 

response to FBI questioning, also would violate Mr. Elgindy's Sixth Amendment right to 

confront these accusers, see Crawford v. Washington, 124 S. Ct. 1354, 1364, 1370 (2004) 

(holding that the Confrontation Clause bars admission of testimonial statements offered at trial, 

including "formal statement[s] to Government officers," unless the declarant is available for 

"testing in the crucible of cross-examination'"). 9 

III.	 If the Terrorism-Related Evidence Is Not Excluded, the Obstruction 
of Justice Counts Should Be Severed and Tried Separately 

The terrorism-related evidence has no asserted purpose other than to support the 

government's allegations regarding the obstruction ofjustice counts. lfthe Court determines that 

the government should be allowed to put this extraordinarily prejudicial evidence before a jury in 

its attempt to prove its charges ofobstruction against Mr. Elgindy or other defendants, allowing 

the government to do so as part of what is at its core a stock fraud case would prevent Mr. 

Elgindy from receiving a fair trial on the remaining counts. As a result, the obstruction charges 

should be severed. 10 

9 Compounding the prejudice to Mr. Eigindy would be the fact that many ofthe allegations 
or interpretations that would require rebuttal concern matters that he alone would be able to 
explain to the jury (such as why he attempted to sell his children's stock on September 10th). 
Mr. Elgindy's constitutionally protected decision about whether to testify cannot fairly be 
burdened by a need to rebut hearsay allegations ofnefarious acts with which he is not charged, 
but about which a jury no doubt will be wondering. 

10 If the court decides that some or all of the government's proposed evidence must be 
admitted in connection with charges against other defendants. we ask that Mr. Elgindy's trial be 
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Fed. R. Crim. P. 14(a) provides that "[i]fthe joinder of offenses or defendants in 

an indictment, ... or a consolidation for trial appears to prejudice a defendant ... , the court may 

order separate trials ofcounts, sever the defendants' trials, or provide any other relief that justice 

requires." Severance therefore should be granted if"there is a serious risk that ajoint trial would 

compromise a specific trial right of one of the defendants, or prevent the jury from making a 

reliable judgment about guilt or innocence." Zafiro v. United States, 506 U.S. 534,539 (1993). 

This case presents precisely the type of situation that the severance provision of 

Rule 14 is intended to address: one where the risk ofspillover prejudice is enonnous (see supra, 

Point LA.), and thus there is simply too great a risk "that the jury, in considering [the securities 

fraud and related counts, will be] affected by evidence that [is] relevant only to [the obstruction 

ofjustice counts]." United States \I. Hamilton, 334 F.3d 170, 182 (2d Cir.), cert. denied, 124 S. 

Ct. 502 (2003). Accordingly, if evidence of the terrorism-related aspects of the government's 

investigation is to be admitted for any purpose or against any defendant, the obstruction charges 

should be severed and tried separately. See United States v. Jones, 16 F.3d 487, 493 (2d Cir. 

1994) (reversing lower court's denial of defendant's motion to sever felon in possession count 

from robbery counts and holding that "evidence that [defendant] was a felon was of the 

inflammatory sort that may have swayed the jury to convict him of the other charges even if the 

evidence had not supported those charges"); see also Bean v. Calderon, 163 F.3d 1073, 1084 

(9th Cir. 1998) (reversing for failure to sever and noting "high risk of undue prejudice whenever 

severed from those other defendants. See United States v. Gatien, No. 96-CR430, 1997 WL 
661138, at *1, *3 (E.D.N.Y. Oct. 20, 1997) (granting severance on grounds of spillover prejudice 
due to "extreme," "lurid," and "sensational" nature ofevidence to be introduced against other 
defendants); United States v. Gal/o, 668 F. Supp. 736, 750-54 (E.D.N.Y. 1987) (granting 
severance because risk of spillover too great and limiting instructions would be insufficient to 
counteract). 
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... joinder of counts allows evidence ofother crimes to be introduced in trial of charges with 

respect to which the evidence would otherwise be inadmissible" because ')oinder of counts tends 

to prejudice juror's perceptions of the defendant and the strength of the evidence" (internal 

citations omitted»; United States v. Desantis. 802 F. Supp. 794.802-03 (E.D.N.Y. 1992) 

(severance ofcount charging defendant with being a felon in possession of a firearm granted to 

avoid prejudicial effect of prior crimes evidence). 

IV.	 The Government's Recitation of Highly Inflammatory' Dearsa)' and 
Unreliable Accusations That It Does Not Intend To Offer, Togetber 
With Its Threats That Certain Defenses Might Open the Door to the 
Admission of Such Obviously Irrelevant and Prejudicial Information, 
Is Objectionable 

Although it claims it does "not at this time intend to offer" them, the government 

includes in its papers numerous hearsay claims attributing comments to Mr. Elgindy purportedly 

showing support for, or sympathy with, some of the most dastardly terrorists and dictators of 

recent history (see Gov't Mem. at 15,21), as well as allusions to additional "deeply provocative 

statements" allegedly made by Mr. Elgindy that "the defense has notice of' (Gov't Mem. at 28 

n.9). II As indicated above, we are troubled by the inclusion of these obviously irrelevant and 

In addition, the government also includes for uncertain reasons other easily rebuttable 
terrorism-related allegations that it claims it will not be seeking to introduce (at least at this 
time), and that are unrelated to the obstruction counts. For example, the government asserts that 
a few days before the September 11, 2001 attacks. Mr. Elgindy discussed with Royer his 
prediction that a '"major event ... related to a terrorist group" would occur. This assertion is 
based on a statement by FBI Supervisory Agent Greg Calles, who claims that Royer reported this 
discussion to him shortly after September 11th. (Gov't Mem. at 16-17.) The government does 
not attach any reports or other documents reflecting Calles' statement. 

In fact, there is substantial evidence that what actually happened is quite different. As the 
government notes at page 17, footnote 7 of its brief, Royer told FBI Special Agent Ray Gonzalez 
during his exit interview in December 2001 that Elgindy had called him on September 11 or 12, 
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extremely inflammatory accusations, as well as by the government's explicit threats that certain 

lines of defense could open the door to the introduction of such unreliable hearsay evidence. 

(Gov't Mem. at 35-36.) We wonder, for example, what defense argument the government has in 

mind that could open the door to a hearsay account from an admittedly estranged business 

associate ofMr. Elgindy claiming that Mr. Elgindy made anti-Semitic and threatening comments 

about the Chairman of the Federal Reserve. If the answer is, as we believe it must be, that no 

argument realistically would ever open the door to the introduction of such ""evidence," it raises 

the question of what purpose is served by the government attempting or threatening to make such 

allegations a part of this case. 

2001 to tell him to investigate certain pre·attack trading. Royer reported the leads provided to 
him by Elgindy to his superiors at the FBI and to other government agencies. (A Confidential 
0132a"0132b.) Moreover, contemporaneous emails in the government's possession reflect Mr. 
Elgindy's attempt to aid the FBI in investigating the attacks afierSeptember II. which further 
supports Mr. Royer's version that Mr. Elgindy sought to assist the governmentfollowing the 
attacks of September II in locating suspicious trading or internet entries that occurred prior to 
the terrorist attacks. (See ELG 248792; ELG 248793-94; ELG 214758-59; ELG 214760-63. 
together attached hereto as Exhibit 1.) For example, in a September 12. 2001 email to Royer. 
Elgindy explains that he found a suspicious thread on Google that Royer might want to 
investigate (ELG 248792), and Royer replies that he appreciates Elgindy's help and that the SEC 
and FBI Ops Command were interested in his leads (ELG 248793-94). In addition, Elgindy 
posted the following on Insidetruth.com: 

""In ... keeping with our Commitment to aiding the FBI and the SEC, we have uncovered 
many Internet posts and messages that may have relevance on this tragedy and the 
capture of the responsible parties behind it. 
Insidetruth.com received the following response from the FBI, 6:00pm 9-12-01 "Thank 
you for the fax regarding the [REDACTED] postings and the other emails. We really 
appreciate any and all efforts on your behalf. 
John Caruthers San Diego FBI." 

(ELG 214758-59.) 
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Conclusion 

For all of the reasons stated above, we respectfully urge the Court to exclude the 

government's proposed evidence that the FBI was investigating Mr. Elgindy for possible ties to 

terrorism and the events of September 11 th, or, in the alternative, to sever the obstruction of 

justice charges as to which such evidence may be allowed. 

Dated:	 New York, New York 
July 14,2004 
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Barry==j(Berke (BB 1421) 
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